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Kahler, Pam

o From: Mark Grapenting [MarkG @WISMED.ORG]
Sent:  Tuesday, July 29, 2003 10:45 AM
To: pam.kahler@legis.state.wi.us; Mark Adams

Cc: Eileen.ONeiII@Iegis.staté.Wi.us; Sarah.Popp @legis.state.wi.us; Alice O'Connor; Liz
Subject: Possible PCFbill language

- Ms. Kahler:

- By now you have been contacted by both Sen. Schultz' and Rep. Ladwig's offices regarding companion
bills to further clarify sec. 655.27(6) in WI STATS, related to the Patients Compensation Fund. Our
general counsel, Mark Adams, has the following suggested language for the bill.

Suggested statutory changes: 1) Delete current text of Chap. 655.27(6) as it's somewhat

duplicative to the proposed new provision language. 2) Insert the following language as a revised

. Chap. 655.27(6) - "The fund is established to curb the rising costs of health care by financing part

" of the liability incurred by health care providers as a result of medical malpractice claims and to

" .ensure that such claims are 'satisfied. The fund establishes contractual rights for health care
providers and such claimants for such purposes. The fund, including any net worth of the fund,
is held in irrevocable trust for the sole benefit of participant health care providers and proper
claimants. It may not be spent for any other purpose of the state."

Mark Adams' direct phone 1ine is 442-3745, if you have questions. We will be working with both
- legislative offices throughout the drafting process to ensure that everyone's on the same page.

Thanks in advance for your work!
mg

Mark M. Grapentine, JD
Legislative Counsel
~‘Wisconsin Medical Society
- 608.442.3768 (ofc)
608.575.2514 (cell)
608.442.3802 (fax)

http://www.wisconsinmedicalsociety.org/

07/29/2003
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AN Act)
fund¥’

-; relating to: the purpose and integrity of the patients compensation

Analysis by the Legislative Reference Bureau

The health care liability provisions of the statutes require certain health care
providers to carry health care liability (medical malyractice) insurance with liability
limits of at least $1,000,000 for each occurrence’and at least $3,000,000 for all

-occurrences in a policy year. Any portion of a medical malpractice claim that exceeds

the policy limits is paid by the patients compensation fund (fundfor health care
providers that are subject to the health care liability provisions. Money for théfund
comes from annual assessments paid by those health care providers.

Current law provides that the fund is to be held in trust for the purposes of the
chapter of the statutes containing the health care liability provisions and may not
be used for purposes other than those of that chapter, but does not specifically
provide what the purposes of the chapter are. This bill provides :‘/1) that the purposes
of the fund are to curb rising health care costs by financing part of the Liability
incurred by health care providers from medical malpractice claims and to ensure
that medical malpractice claims are satisfied; 2) that the health care providers and
claimants have contractual rights in the fund for those purposes,“/and 3) that, instead
of being held in trust for the purposes of the chapter, the fund is held in trust

\
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- exclusively for/the benefit of health care providers and claimants"énd may not be
o ———\spent for any purpose of the state.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 655.27 (65 of the statutes is repealed and recreated to read:

| 655.27 (6) PURPOSE AND INTEGRITY OF FUND?/The fund is established to curb the

- rising costs of health care by financing part of the liability incurred by health care
providers as a result of medical malpractice claims and to ensure that proper claims
are satisfied. Health care providers and claimants have contractual rights in the
fund for those purposeé. The fund, including any net worth of the fund, is held in
trust exclusively for the benefit of health care providers and proper claimants and

Vv
may not be spent for any other purpose of the state.

BT TN R . T - R R

(END)
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R ’ DRAFTER’'S NOTE LRB-3035/fd
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LEGISLATIVE REFERENCE BUREAU

I followed the proposed language very closely, except that I did not use the word
“irrevocable” ir/ﬂ;he “held in trust” phrase because: '

J1. No (?Z?I'Zreference in the statutes to a fund or other property being held in trust

~>included the word “irrevocable.” M’\/

2. Anirrevocable trust usually refers to a trust that is designated wﬁe irrevocable by

o the person creating the trust, which, in the case of the patients compensation fund, is

‘ \/ really the legislature, not the providers paying into the fund. Providing in the statute

~~ 7\,_that the fund is held in irrevocable trust does not make that trust any more irrevocable

thanmywould be without the use of the word, because one legislature cannot bind another
legislature, which could amend the statute to remove the word “irrevocable.” V'

A health care provider’s contractual rights in the fund, arguably, are limited to the
amount required to pay the portion of a claim against the health care provider that
exceeds the limits of the health care provider’s liability insurance. Therefore, there
may be no contractual rights in amounts in the fund that exceed the amount
statistically necessary to do that.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.state.wi.us
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LEGISLATIVE REFERENCE BUREAU

August 1, 2003

I followed the proposed language very closely, except that I did not use the word
“irrevocable” in the “held in trust” phrase because:

1. No other reference in the statutes to a fund or other property being held in trust
includes the word “irrevocable.”

2. Anirrevocable trust usually refers to a trust that is designated as irrevocable by the
person creating the trust, which, in the case of the patients compensation fund, is really
the legislature, not the providers paying into the fund. Providing in the statute that
the fund is held in irrevocable trust does not make that trust any more irrevocable than
it would be without the use of the word, because one legislature cannot bind another
legislature, which could amend the statute to remove the word “irrevocable.”

A health care provider’s contractual rights in the fund, arguably, are limited to the
amount required to pay the portion of a claim against the health care provider that
exceeds the limits of the health care provider’s liability insurance. Therefore, there

may be no contractual rights in amounts in the fund that exceed the amount
statistically necessary to do that.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 2662682

E—mail: pam.kahler@legis.state.wi.us



Emery, Lynn

From: - Emery, Lynn
" Sent: Wednesday, August 06, 2003 9:25 AM
To: Sen.Schultz
Subject: LRB-3035/1 & 1dn (attached as requested)

03-3035/1 03-3035/1dn

Lynn Emery

Program Assistant
Legislative Reference Bureau
608-266-3561

- lynn.emery @legis.state.wi.us
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Kahler, Pam
_ From: Mark Grapentine [MarkG @ WISMED.ORG]
. Sent: Monday, August 11, 2003 12:16 PM
To: Pam.Kahler@legis.state.wi.us
Cc: Eileen.ONeill @legis.state.wi.us; Sarah.Popp @legis.state.wi.us; Alice O'Connor; Liz Schumacher;
Mark Adams .

Subject: PCF bill: Drafter's note
Importance: High

Ms. K:

‘Last week we took a look at the draft of the PCF bill (LRB 3036/1) as well as your drafter's note. Our general
counsel, Mark Adams, had some thoughts about the contents of the note.

Even though the note is only for the authors of the bill, and may not necessarily be included in the bill history if
my understanding is correct, we wanted you to see Mark A's thoughts — they reflect both Sen. Schultz' and
Rep. Ladwig's intent on the companion bills. I'm unsure as to the protocol here, but can the drafter's note
reflect this intent more strongly?

~ What might be best for all involved is for you and Mark A. to have a conversation regarding the intent of the

bill. After you take a look at the string below, could you give Mark A a call? His direct line here at the Medical
Society is 442-3745.

Thanks so much for your work thus far, Pam!
- mg

"~ Mark M. Grapentine, JD

" Legislative Counsel
Wisconsin Medical Society
608.442.3768 (ofc)
608.575.2514 (cell)
608.442.3802 (fax)

http://www.wisconsinmedicalsociety.org/

- >>> Mark Adams 8/5/2003 3:23:35 PM >>>

- Mark,
The drafter's notes are fine except the last two sentences which I somewhat disagree with. I suggest that the
true legislative intent for creating contractual rights in the fund for participants should read something like: "A
health care provider's contractual rights in the fund are not limited to the amount required to pay the portion of
a claim against the health care provider that exceeds the limits of the health care provider's liability insurance
but also includes, on a prorated basis with all fund participants, any amount deemed to exceed the actuarially
projected amounts necessary to pay all current and future claims." This suggested language would properly

_ reflect contractual rights in ALL fund monies, including any so-called "surplus” assets which might exceed fund

- liabilities which include those incurred but not reported (IBNR). This is appropriate and necessary since all fund
monies were paid into the fund by fund participants, plus, all fund investment earnings were generated from
those monies originally paid by participants and are intended to be used solely for payments to rightful

fund claimants - both of which, original fund participant payments plus investment earnings, are included in the
actuarial calculations. '

If the drafter for some reason disagrees with the above legislative intent language, then at an
absolute minimum the final sentence should be changed to read something like: "Therefore, there may be no

- .. contractual rights in amounts in the fund that exceed the amount actuarially deemed necessary to do that." -

~ this change deletes "statistically" and inserts"actuarially" to better reflect the legislative intent to convey

08/12/2003
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- contractual rights to participants on all fund monies determined by the Patients Compensation Fund Board of
Governors, with recommendations from its Actuarial Committee in consultation with its official outside actuaries,
to be actuarially necessary to pay current and projected future claims, including IBNR. However, this modified

language leaves open the possibility that any so-called "surplus”" fund monies may not be subject to contractual
rights.

- 08/12/2003



Kahler, Pam

R
From: ONeill, Eileen
Sent: Wednesday, August 13, 2003 9:53 AM
To: Kahler, Pam
Ce: Popp, Sarah
Subject: LRB 3035/1, pcf fund language

" Pam,

I have heard that you have talked with Mark Adams of the Medical Society and they are now ok with the draft of

" the Patients Compensation Fund bill.

‘ 'Wé would like to make one change yet. We would like the name of the fund changed. The new name would be the

N "Injured Patients and Families Compensation Fund".

Can you please redraft the LRB with a /2 to include this change? I know that you drafted an Assembly version for
Rep. Ladwig and they would also like this added to their bill. Talk to Sarah if you need to get approval from their
~office. Thanks.

. Eileen O'Neill
- Office of Senator Dale Schultz

" 608-266-0703
800-978-8008
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AN ACT ¢ repeal and recreate 655.27 (6) of the statutes; relating to: the

purpose and integrity of the patients compensation fun

Analysis by the Legislative Reference Bureau

The health care liability provisions of the statutes require certain health care
providers to carry health care liability (medical malpractice) insurance with liability
limits of at least $1,000,000 for each occurrence and at least $3,000,000 for all
occurrences in a policy year. Any portion of a medical malpractice claim that exceeds
the policy limits is paid by the patients compensation fund (fund) for health care
providers that are subject to the health care liability provisions. Money for the fund
comes from annual assessments paid by those health care providers.

Current law provides that the fund is to be held in trust for the purposes of the
chapter of the statutes containing the health care liability provisions and may not
be used for purposes other than those of that chapter, but does not specifically
provide what the purposes of the chapter are. This bill provides: 1) that the purposes
of the fund are to curb rising health care costs by financing part of the liability
incurred by health care providers from medical malpractice claims and to ensure
that medical malpractice claims are satisfied; 2) that the health care providers and
claimants have contractual rights izythe fund for those purposes; and 3) that, instead
of being held in trust for the purposes of the chapter, the fund is held in trust
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exclusively for the benefit of he

are providers and claimants and may not be |
—> spent for any other purpose of the state:
- /’M* The people of the state of Wisconsin, represented in senate and assembly, do
wﬁ‘ enact as follows: :
TN \/ ‘ .
1

SECTION//E%55.27 (6) of the statutes is repealed and recreated to read:
2 655.27 (6) PURPOSE AND INTEGRITY OF FUND. The fund is established to curb the
3 rising costs of health care by financing part of the liability incurred by health care
4

providers as a result of medical malpractice claims and to ensure that proper claims

@ are satisfied. Health care providers and claimants have contractual rights in[the

6
7
8
9

fund for those purposes. The fund, including any net worth of the fund, is held in
trust exclusively for the benefit of health care providers and proper claimants and
may not be spent for any other purpose of the state.

(END)

MW%
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INSERT 1

1 SECTION1. 13.94 (1) (cll/e) of the statutes is amended to read:

2 13.94 (1) (dé) At least once every 3 years, perform a ﬁnanciél audit of the state
3 life insurance fund, the local government property insurance fund, and the patients
4 injured patients and fg/milies compensation fund.

Hlstory: 1971 ¢. 270 5. 104; 1971 ¢. 307; 1973 c. 334; 1975 ¢. 39, 199, 224, 421; 1977 c. 26, 29; 1977 c. 196 5. 131; 1977 c. 418; 1979 c. 34, 314, 324; 1981 ¢. 20, 335; 1983
a. 27,36, 96, 381; 1985 a. 29, 57, 120, 176; 1987 a. 27, 119, 1;&620, 328, 354, 399, 403; 1989 a, 31, 122; 1991 a. 39, 269, 316; 1993 a, 16, 217, 107, 263, 399, 491; 1995 a.
27 s5. 43g to 47n, 9116 (5); 1995 a. 56, 216, 225, 274, 289; 199%a. 27, 252; 1999 a. 9, 65, 105, 167, 197; 2001 a. 16, 105.

5 SECTION 2. 15.405 (7) (c) of the statutes is amended to read:

v
6 15.405 (7) (¢) The chairperson of the patients injured patients and families
7 compensation fund peer review council under s. 655.275 shall serve as a nonvoting
8

- member of the medical examining board.

History: 1973 c, 90, 156; 1975 c. 39, 86, 199, 200, 383, 422; 1977 c. 26,29, 203; 1977 c. 418, 1979 c. 34 55. 45, 47 to 52; 1979 ¢. 221, 304; 1981 ¢, 94 ss. 5, 9; 1981 c. 356;
1983 a. 27, 403, 485, 538; 1985 a, 340; 1987 a. 257 s. 2; 1987 a. 264, 265, 316; 1980 a, 316, 340; 1991 a. 39, 78, 160, 189, 269; 1993 a. 16, 102, 463,465, 491; 1995 a. 27 s.
9126 (19); 1995 a. 225; 1995 a. 305 5. 1; 1995 a. 321, 417; 19979/ 96, 252, 300; 2001 a, 16, 80.

SECTION 3. 20.145 (2) (title) of the statutes is amended to read:

10 20.145 (2) (title) ParmeNTs INJURED PATIENTS AND FAMILIES COMPENSATION FUND.

. History: 1971 c.40s. 93; 1971 c. 125 ss. 51, 52, 53,54, 55, 522 (1); 1973 c. 117, 333, 336; 1975 c. 37, 39; 1975 c. 147 5. 54; 1975 ¢. 372.s. 41; 1977 c. 29, 418; 1979 c.
34 ss. 121 to 127, 2102 (26) (a); 1979 c. 109 s. 16; 1979 ¢. 21, 313; 1981 ¢. 20 ss. 142m to 145, 2202 (26) (b); 1983 a, 27, 120; 1985 a. 29, 340; 1987 a; 27; 1989 a. 187; 1991
a.39,315; 1993 a. 16; 1995 a. 10, 27, 463; 1997 a. 27, 35,227, 252; 2001 a. 16.

1 SECTION 4. 20.145'(2) (q) of the statutes is amended to read:

12 20.145 (2) (q) Interest earned on future medical expenses. From the patients
v
13 injured patients and families compensation fund under s. 655.27 a sum sufficient

.14 equal to the interest eérned by the patients injured patients and f: ilie

15 compensation fund that is attributable to future medical expense payments held by
16 the fund under s. 655.015, to be credited to individual claimants’ future medical

17 expense payments accounts as provided in s. 655.015, for the purpose of paying

18 future medical expenses.

History: 1971 c.40 . 93; 1971 c. 125 ss. 51, 52,53, 54, 55,522 (1); 1973 ¢. 117, 333, 336; 1975 c. 37, 39; 1975 c. 147 5. 54; 1975 ¢. 372 5. 41; 1977 c. 29,418; 1979 c.
34 55.121 to 127, 2102 (26) (a); 1979 c. 109 5. 16; 1979 ¢. 221, 313; 1981 . 20 ss. 142mto 145, 2202 (26) (b); 1983 a. 27,120; 1985 a. 29, 340; 1987 a, 27;1989 a. 187; 1991
a.39,315; 1993 a. 16; 1995 a. 10, 27, 463; 1997 a. 27, 35, %ﬁ, 252;2001 a. 16.

19 SECTION 5. 20.145 (2) (u) of the statutes is amended to read:
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Ve
1 20.145 (2) (u) Administration. From the-patients injured patients and famili
compensation fund under s. 655.27 (3), the amounts in the schedule for

Vv’
administration, except for costs of the patients injured patients families

O

compensation fund peer review council and its associated administrative costs
5 assessed under s. 655.27 (3) (am).

History: 1971 c.40s. 93; 1971 ¢. 125 ss. 51, 52, 53, 54, 55, 522 (1); 1973 c. 117, 333, 336; 1975 ¢, 37, 39; 1975 c. 147 s. 54; 1975 c. 372 5. 41; 1977 ¢. 29, 418; 1979 c.
34 55..121 to 127, 2102 (26) (a); 1979 ¢. 109 5. 16; 1979 c. 221, 313; 1981 c. 20 ss. 142m to 145, 2202 (26) (b); 1983 a. 27, 120; 1985 a. 29, 340; 1987 a. 27; 1989 a. 187; 1991
a.39,315; 1993 a. 16; 1995 a. 10, 27, 463; 1997 a. 27, 35 ,252;2001 a. 16,

6 - SECTION 6. 20.145 (2) (um) of the statutes is amended to read:
v
7 20.145 (2) (um) Peer review council. From the patients injured patients and
8 families compensation fund under s. 655.27 (3) (am), the amounts in the schedule for

, v’
9 payment of costs, including costs of administration, incurred by the patients injured
10 patients and families compensation fund peer review council under s. 655.275 (5).

History: 1971 c.40s. 93; 1971 ¢. 125 ss. 51, 52, 53, 54, 55, 522 (1); 1973 c. 117, 333, 336; 1975 c. 37,39; 1975 c. 147 5. 54; 1975 ¢. 372 5. 41; 1977 ¢. 29, 418; 1979 c.
3455121 t0 127, 2102 (26) (a); 1979 c. 109 5. 165 1979 ¢. 221, 313; 1981 c. 20 ss. 142m to 145, 2202 (26) (b); 1983 a. 27, 120; 1985 a. 29, 340; 1987 a. 27; 1989 a. 187; 1991
a. 39, 315; 1993 a. 16; 1995 a. 10, 27, 463; 1997 a. 27, 34227, 252; 2001 a. 16.

11 SECTION 7. 20.145 (2) (v) of the statutes is amended to read:.
12 20.145 (2) (v) Specified responsibilities, investment board payments, and future
13 medical expenses. After deducting the amounts appropriated under pars. (q), (u), and

14 (um), the balance of the moneys paid into the patients injured pgtients and families
15 compensation fund under s. 655.27 (3) to carry out the responsibilities of the
-16 commissioner of insurance specified under s. 655.27, excluding payment of expenses

i7 related to adl;ninistering the fund, to make payments to the investment board under
| @ S. 20.5361gid, to pay future medical expenses under s. 655.015.

History: 1971 c.40s. 93; 1971 . 125 ss. 51, 52, 53, 54, 55, 522 (1); 1973 c. 117, 333, 336; 1975 c. 37,39; 1975 c. 147 . 54; 1975 c. 372 5. 41; 1977 c. 29, 418; 1979 c.
3455121 t0 127, 2102 (26) (a); 1979 ¢. 109 5. 16; 1979 ¢. 221, 313; 1981 c. 20 ss. 142m to 145, 2202 (26) (b); 1983 a. 27, 120; 1985 a. 29, 340; 1987 a. 27; 1989 a. 187; 1991
a.39,315; 1993 a. 16; 1995 a. 10, 27, 463; 1997 a. 27, 35/527, 252; 2001 a. 16.

19 SECTION 8. 25.14 (1) (a) 9. of the statutes is amended to read:
S v
20 25.14 (1) (a) 9. The patients injured patients and families compensation fund.

History: 1973 c. 137; 1977 c. 418; 1979 c. 102; 1983 a. ZV%; 1985 a. 29; 1987 a. 27; 1989 a. 31, 187; 1993 a. 16; 1995 a. 27, 403; 1999 a, 83; 2001 a. 7, 16, 104.

21 SECTION 9. 25.17 (1)kp) of the statutes is amended to read:
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v
1 25.17 (1) (kp) Patients Injured patients and families compensation fund (s.

2  655.27);

History: 1971 c. 41 5. 12; 1971 c. 74; 1971 ¢. 100 5. 23; 1971 ¢. 125 5. 522 (1); 1971 c. 164; 1971 c. 214 5. 147; 1971 c. 260 5. 92 (3) to (5); 1973 ¢. 117, 137, 151; 1973
c. 208 5. 17; 1973 c. 209, 333, 336; 1975 c. 26, 27, 39, 118, 147, 164, 180, 189, 200, 422; 1977 c. 29 ss. 439 to 4391, 1654 (1); 1977 ¢. 31, 107, 377, 418, 423; 1979 c. 32; 1979
c. 34 ss. 705 to 707b, 2102 (56) (a); 1979 c. 102; 1979 c. 109 5. 16; 1979 ¢. 221; 1979 ¢. 318 ss. 1 to 3; 1979 c. 361 s. 113; 1981 c. 20, 86; 1981 c. 96 ss. 18 to 21, 67; 1981 c.
169, 386; 1983 a. 27; 1983 a. 36 ss. 31, 96 (4); 1983 a. 81 5. 11,1983 a. 83 5. 20; 1983 a. 142, 189, 192, 368, 410; 1985 a. 25, 29, 53, 120; 1985 a. 332 5, 251 (1); 1987 a. 27,
38,119, 186, 252, 399; 1989 a. 13, 31, 64, 187, 307, 335, 359, 366; 1991 a. 32, 38, 39, 152, 174, 221,269,315; 1993 a. 16, 112, 263, 477; 1995 a. 27 ss. 1394m to 1396, 9116
(5% 1995 a. 56, 213, 227, 274, 403; 1997 a. 27,35, 191; 199 a. 9, 11, 63, 65, 83, 167, 196; 2001 a, 7,13,16,92,104, 109.

SECTION 10. 25.17 (3) (a) of the statutes is amended to read:

25.17 (3) (a) Invest the fixed retirement investment trust, state life fund,
veterans trust fund, and patients injured patign'/ts and families compensation fund
in loans, securities, and any other investments authorized by s. 620.22, and in bonds
or other evidences of indebtedness or preferred stock of companies engaged in the

finance business whether as direct lenders or as holding companies owning

© ® O ®» o A W

subsidiaries engaged in the finance business. Investments permitted by sub. (4) are
10 permitted investments under this subsection.

History: 1971 c. 41 s. 12; 1971 ¢. 74; 1971 c. 100 5. 23; 1971 c. 125 5. 522 (1); 1971 c. 164; 1971 c. 214 s. 147; 1971 c. 260 5. 92 (3) to (5); 1973 ¢. 117, 137, 151; 1973
¢. 208, 17; 1973 <. 209, 333, 336; 1975 ¢. 26, 27,39, 118, 147, 164, 180, 189, 200, 422; 1977 c. 29 ss. 439 to 439f, 1654 (1); 1977 ¢. 31, 107, 377, 418, 423; 1979 c. 32 1979
¢. 34 ss. 705 to 707b, 2102 (56) (a); 1979 c. 102; 1979 c. 109 s. 16; 1979 ¢. 221; 1979 ¢. 318 ss. 1 to 3; 1979 c. 361 5. 113; 1981 c. 20, 86; 1981 c. 96 ss. 18 to 21, 67; 1981 c.
169, 386; 1983 a. 27; 1983 a. 36 ss. 31, 96 (4); 1983 a. 81 5. 11; 1983 a. 83 5. 20; 1983 a. 142, 189, 192, 368, 410; 1985 a. 25, 29, 53, 120; 1985 a. 332 5. 251 (1); 1987 a. 27,
38, 119, 186, 252, 399; 1989 a. 13, 31, 64, 187, 307, 335, 359, 366; 1991 a. 32, 38, 39, 152,174,221, 269, 315; 1993 a. 16, 112, 263, 477; 1995 a, 27 ss. 1394m to 1396,9116
(5); 1995 a. 56, 213, 227, 274, 403; 1997 a. 27,35, 191;1999 a. 9, 11, 63, 65, 83, 167, 196; 2001 a. 7,13, 16, 92, 104, 109.

11 SECTION 11. 50.37"(intro.) of the statutes is amended to read:
12 50.37 Notification to accrediting organization. (intro.) The department
13 shall notify a private accrediting organization that has accredited a hospital and the

- 14 board of governors of the patients injured pg{igntsand families compensation fund
15 under s. 619.04 (3) if the department has done any of the following:

v
History: 1989 a, 37.
16 SECTION 12. 165.25 (6) (a) of the statutes is amended to read:
17 165.25 (6) (a) At the request of the head of any department of state government,

18 the attorney general may appear for and defend any state department, or any state
19 officer, employee, or agent of the department in any civil action or other matter
20 brought before a court or an administrative agency which is brought against the state

21 department, or officer, employee, or agent for or on account of any act growing out
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- of or committed in the lawful course of an officer’s, employee’s, or agent’s duties.

Witness fees or other expenses determined by the attorney general to be reasonable
and necessafy to the defense in the action or proceeding shall be paid as provided for
in s. 885.07. The attorney general may compromise and settle the action as the
attorney general determines to be in the best interest of the state. Members, officers,
and | employees of the Wisconsin state agencies building corporation and the
Wisconsin state public building corporation are covered by this section. Members of
the board of governors created under s. 619.04 (3), members of a committee or
subcommittee of that board of governors, members of the patients injuret\i/ patients
and families compensation fund peer review council created under s. 655.275 (2), and
persons consulting with that council under s. 655.275 (5) (b) are covered by this
section with respect to actions, claims, or other matters arising before, on, or after
April 25, 1990. The attorney general may compromise and settle claims asserted
before such actions or matters formally are brought or may delegate such ailthox'ity
to the department of administration. This paragraph may not be construed as a
consent to sue the state or any department thereof or as a waiver of state sovereign

Immunity.

History: 1971 c. 125 s. 522 (1); 1971 c. 215; 1973 c. 333; 1975 c. 81, 199; 1977 ¢. 29 5. 1656 (27); 1977 c. 187, 260, 273, 344; 1981 c. 20, 62, 96; 1983 a. 27,1983 a. 36

5. 96 (2), (3), (4); 1983 a. 192; 1985 a. 29, 66; 1987 a. 416/;1989 a.31, 115, 187, 206, 359; 1991 a. 25, 39, 269; 1993 a. 27, 28, 365; 1995 a. 27 ss. 4453 to 4454m, 9126 (19);
1995 a. 201; 1997 a. 27, 111; 2001 a; 16.

SECTION 13. 619.04 (5) (b) of the statutes is amended to read:

619.04 (5) (b) A rating plan which takes into consideration the loss and expense
experience of the individual health care provider which resulted in the payment of
money, by the plan or other sources, for damages arising out of the rendering of
health care by the health care provider or an employee of the health care provider,
except that an adjustment to a health care provider’s premiums may not be made

under this paragraph prior to the receipt of the recommendation of the patients



B W N

© 0 3 o ot

10

11

12

13
14
16

17
18

-5-— LRB-3036/2ins
PJK:jld:rs

injured pati ents\/and families compensation fund peer review council under s.
655.275 (5) (a) and the expiration of the time period provided, under s. 655.275 D,
for the health care provider to comment or prior to the expiration of the time period
under s. 655.275 (5) (a). |

History: 1975 c. 37,79, 199; 1977 c. 131; 1977 c. 203 5. 106; 1983 a. 158; 1983 a. 189 5. 329 (5); 1985 a. 340; 1987 a. 27; 1989 a. 187; 1991 a, 214, 315.

SECTION 14. 619.04 (5m) (b) of the statutes is amended to read:
619.04 (5m) (b) The rule shall provide that the automatic increase does not
apply if the board determines that the performance of the patients mm
and families corhpensation fund peer review council in making recommendations
- under s. 655.275 (5) (a) adequately addresses the consideration set forth in sub. (5)
®).
v’

- History: 1975 c. 37,79, 199; 1977 c. 131; 1977 c. 203 5. 106; 1983 a. 158; 1983 a. 189 5. 329 (5); 1985 a. 340; 1987 a. 27; 1989 a. 187; 1991 a. 214, 315,

SECTION 15. 619.04 (9) of the statutes is amended to read:

619.04 (9) Neither the state nor the board of governors shall be liable for any
obligation of the plan or of the patients injured png;igntg and families compensation
fund under s. 655.27. The board of governors and members of any committee or
subcommittee thereof shall be immune from civil liability for acts or omissions while

performing their duties under this section and s. 655.27.

History: 1975 c. 37,79, 199; 1977 c. 131; 1977 ¢. 203 5. 106; 1983 a. 158; 1983 a. 189 5. 329 (5); 1985 a. 340; 1987 a. 27; 1989 a. 187; 1991 a. 214, 315.

SECTION 16. Chapter 655 (title) of the statutes is amended to read:

CHAPTER 655 & (/ /7

1

- v
o HEALTH CARE LIABILITY AND[@-I?MI!; INJURED PATIENTS (A_ND

20
21
22
23

FAMILIES COMPENSATION
, ' v :
SECTION 17. 655.001 (7) of the statutes is amended to read:
655.001 (7) “Fund” means the patients injured patients and f ilie

compensation fund under s. 655.27.

History: 1975 c.37,79; 1977 ¢, 26 5. 75; 1977 c. 131; 1977 c. 203 s. 106; Sup. Ct. Order, 88 Wis. 2d xiii (1979); 1979 c. 124, 185, 355; 1983 a, 189 s. 329 (5); 1985 a. 340,
1987 a. 27, 182, 264, 403; 1989 a. 187; 1991 a. 214; 1993 a. 473; 1995 a. 27 5. 9126 (19); 1999 a. 22; 2001 a. 52.
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SECTION 18. Subchapte'r/IV (title) of chapter 655 [precedes 655.27] of the

statutes is amended to read:

CHAPTER 655

SUBCHAPTERIV G-

PATIENTS INJURED PATIENTS AND(FAMILIES COMPENSATION FUND
v

SECTION 19. 655.27 (title) of the statutes is amended to read:

655.2'Mtitle) Patients Injured patients and families compensation
fund.

. 655.26History: 1975 c. 37,79, 199; 1977 c. 29, 131; 1/9.79 c.34, 194; 1981 c. 20; 1983 a. 27, 158; 1985 a. 340; 1987 a. 27, 186, 247, 399; 1989 a. 102, 187, 332; 1991 a.
214, 315; 1993 a. 473; 1995 a. 10; 2001 a. 65.

9
10
11
12
13
15
16
17

18
19
20
21

.  22

SECTION 20. 655.27 (1) of the statutes is amended to read:
v
655.27 (1) Funp. There is created a-patients an injured patients and families
compensation fund for the purpose of paying that portion of a medical malpractice

claim which is in excess of the limits expressed in s. 655.23 (4) or the maximum

~ liability limit for which the health care provider is insured, whichever limit is

greater, paying future medical expense payments under s. 655.015, and paying
claims under sub. (Im). The fund shall provide occurrence coverage for claims
against health care providers that have complied with this chapter, and against
employees of those health care providers, and for reasonable and necessary expenses
incurred in payment of claims and fund administrative expenses. The coverage
provided by the fund shall begin July 1, 1975. The fund shall not be liable for _
damages for injury or death caused by an intentional crime, as defined under s.
939.12, committed by a health care provider or an employee of a health @e provider,

whether or not the criminal conduct is the basis for a medical malpractice claim.

655.26History: 1975 c. 37,79, 199; 1977 c. 29, 131; WQ c.34,194; 1981 c. 20; 1983 a. 27, 158; 1985 a. 340; 1987 a. 27, 186, 247, 399; 1989 a. 102, 187, 332; 1991 a.

214, 315; 1993 a. 473; 1995 a. 10; 2001 a. 6.

23

SECTION 21. 655.27 (3) (a) 2m. of the statutes is amended to read:



R LRB-3036/2ins

PJK:jld:rs
1 ~ 655.27 (3) (a) 2m. The loss and expense experience of the individual health care
2 provider which resulted in the payment of money, from the fund or other sources, for
3 damages arising out of the rendering of medical care by the health care provider or
4 an employee of the health care provider, except that an adjustment to a health care
5 | provider’s fees may not be made under this subdivision prior to the i'eceipt of the
6 recommendation of the patients injured pat\i/entg and families compensation fund
7 peer review council under s. 655.27 5 (5) (a) and the expiration of the time period
8 provided, under s. 655.275 (7), for the health care provider to comment or prior to the
9 expiration of the time period under s. 655.275 (5) (a).

199Halsat0:%'3 %g;g:?;,) ';%0119: 6159770 29,131; 1979 c. 34,194; 1981 c. 20; 1983 a. 27, 158; 1985 a. 340; 1987 a. 27, 186, 247,399; 1989 a. 102, 187, 332; 1991 a. 214, 315;

10 SECTION 22. 655.27 (3) (am) of the statutes is amended to read:
11 655.27 (3) (am) Assessments for peer review council. The fund, a mandatory

12 health care liability risk-sharing plan established under s. 619.04, and a private

13 health care liability insurer shall be assessed, as appropriate, fees sufficient to cover
14 the costs of the-patients injure aizi/ents d families compensation fund peer review

15 council, including costs of administration, for reviewing claims paid by the fund,
16 plan, and insurer, respectively, under s. 655.275 (5). The fees shall be set by the

17 commissioner by rule, after approval by the board of governorcs cgﬂd shall be collected
| @ by the commissioner for deposit in the fund. The costs of th injured patlent
19 and families compensation fund peer review council shall be funded from the
20 appropriation under s. 20.145 (2) (um).

Hlstory 1975 ¢. 37,79, 199; 1977 c. 29, 131; 1979c 34,194; 1981 c. 20; 1983 a. 27, 158; 1985 a. 340; 1987 a. 27, 186, 247, 399; 1989 a. 102, 187, 332; 1991 a. 214, 315;
1993 a. 473; 1995 a. 10; 2001 a. 65.

21 SECTION 23. 655. 27 (3) (bg) 2. of the statutes is amended to read:
22 655.27 (3) (bg) 2. The rule shall provide that the automatic increase does not

93 apply if the board of governors determines that the performance of the patients
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& v
1 injured patients and families compensation fund peer review council in making
2 recommendations under s. 655.275 (5) (a) adequately addresses the consideration set
3 forth in par. (a) 2m.

History: 1975 c. 37,79, 199; 1977 c. 29, 131; 1979 c. 34, 194; 1981 c. 20; 1983 a. 27, 158; 1985 a. 340; 1987 a. 27, 186, 247, 399; 1989 a. 102, 187, 332; 1991 a. 214, 315
1993 a. 473; 1995 a. 10; 2001 a. 65.
(END OF INSERT 1)

INSERT 2
v
4 SECTION?E 655.275 (title) of the statutes is amended to read:
v
@ 655.275 1£‘gtitle) Patients Injured patients and families compensation

-6 fund peer review council.

History: 1985 a. 340; 1989 a. 187; 1991 a. 214, 315; 1999 a. 9§/

SECTION 25. 655.275 (1) of the statutes is amended to read:

8 655.275 (1) DEFINITION. In this section, “council” means the patients @
9 atients and families compensation fund peer review council.
10 e B9 a1.%410«:;(139';912(&)11\817; : 5 §§§1551599%1§l(/b) of the statutes is amended to read:

11 893.55 (4) (b) The total noneconomic damages recoverable for bodily injury or
12 death, including any action or proceeding based on contribution or indemnification,
13 may not exceed the limit under par. (d) for each occurrence on or after May 25, 1995,

14 from all health care providers and all employees of health care providers acting
_k 15 within the scope of their employment and providing health care services who are

16 found negligent and from the patients injured D atienf/g and families compensation
17 fund.

v

History: 1979 c. 323; 1985 a. 340; ~10.
18 SECTION%QS.& (2) (d) 8. of the statutes is amended to read:
19 893.82 (2) (d) 3. A member of the board of governors created under s. §19.04
20 (3), a member of a committee or subcommittee of that board of governors, a member

. v
21 of the patients injured patients and families compensation fund peer review council
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1 created under s. 655.275 (2), and a person consulting with that council under s.

2 655.275(5) ).

187, 206,359; 1991 a. 39, 269; 1993 a.,2%, 28; 1995 a. 158,201; 1997 a. 133,
SEcCTION

History: 1973 c. 333; 1977 ¢. 29; 1979 c. 221; 1979 ¢. 323/5. 30; 1979 c. 355; Stats. 1979 s. 893.82; 1983 a, 27; 1985 a. 66, 340; 1987 a. 342; 1987 a. 403 5. 256; 1989 a.
%895.46 (4) of the statutes is amended to read:

895.46 (4) The protection afforded by this section applies to members of the
board of governors created under s. 619.04 (3), members of a committee or
subcommittee of that board of governors, members of the patients injurec‘l/ patients
and families compensation fund peer review council created under s. 655.275 (2), and

persons consulting with that council under s. 655.275 (5) (b), with respect to

© (o2} 3 N (924 > .

judgments, attorney fees, and costs awarded before, on, or after April 25, 1990.

History: 1973 c. 333; Sup. Ct. Order, 67 Wis. 2d 585, 761 (1975); Stats. 1975 5. 895.45; 1975 c. 81, 198, 199; Stats. 1975 s. 895.46; 1977 c. 29; 1979 c. 74, 221; 1981 c.
20; 1981 c. 96 s. 67; 1981 ¢. 314 5. 136; 1983 a. 6; 1983 a.%s. 2202 (32); 1985 a. 29, 66; 1987 a. 342; 1987 a. 403 5. 256; 1989 a. 31, 115, 187, 206, 359; 1991 a. 245, 269;
1993 a. 27, 28, 49, 238, 456, 490; 199 , 229,411; 1997 a. 35; 1999 a. 185.

10 , SECTION 895.70 (5) of the statutes is amended to read:

11 895.7 0 (5) SILENCE AGREEMENTS. Any provision in a contract or agreement

12 relating to the settlement of any claim by a patient against a therapist that limits
13 or eliminates the right of the patient to disclose sexual contact by the therapist to a

14 subsequent therapist, the department of regulation and licensing, the department
v

15 of health and family services, the patients injure ients and families

16 compensation fund peer review council, or a district attorney is void.

History: 1985 a. 275; 1987 a. 352; 1991 a. 160, 217; 1995 a. 27 5. 9126 (19); 1999 a. 85.
(END OF INSERT 2)
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This version of the draft\adds that the contractual rights of health care providers and
claimants extend to all assets of the fund. This addition was made to address the
response to my drafter’s note regarding contractual rights in the fund. I have spoken
with Mark Adams regarding this change.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam kahler@legis.state.wi.us
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This version of the draft changes the name of the fund and adds that the contractual
rights of health care providers and claimants extend to all assets of the fund. This
addition was made to address the response to my drafter’s note regarding contractual
rights in the fund. Ihave spoken with Mark Adams regarding this change.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.state.wi.us
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